LP/13/01/15

The Genesis of the Methodist Church Act 1976


1.  Methodism is not “by law established”, so it has no inherent special place in the country's legal system; it is in law simply an unincorporated association of individuals, like a club.  Both before and after the Methodist movement became a church its legal substructure consisted for much of its history in private documents – primarily conference resolutions and the trust deeds under which property was held.  Although matters could have been ordered otherwise the system which emerged was one in which different aspects of church life at society and circuit level were the responsibility of separate bodies.  In particular property (and for many years also children's work) were outside the control of the Leaders' Meeting.  Property was vested in, and administered by, separate and self-perpetuating bodies of trustees. 


2.  After the nineteenth century fragmentation of the church into separate denominations began to be reversed by union schemes the idea at some stage emerged of facilitating the implementation of such schemes by parliamentary legislation.  The general impression of such legislation is dominated by “Public Acts” - the major politically generated or influenced changes of law, chiefly introduced by the government of the day, but including also the confusingly entitled “Private Members' Bills”.  Confusingly, because they must be clearly distinguished from the “Private Acts”, which constitute legislation promoted by private persons or bodies.  In the days before the courts had power to dissolve marriages persons with sufficient means and influence could nevertheless obtain divorces by Act of Parliament.  More significantly local authorities could, and can, promote legislation giving them additional powers, or railway companies could obtain authority for the compulsory purchase of the land needed to lay tracks across the patchwork of privately owned land which constituted the British countryside. **

3.  It was this procedure which was used to enact, for example, the United Methodist Church Act 1907 and, more recently, the Methodist Church Union Act 1929.  The 1929 Act provided for the holding of a Uniting Conference, with power to adopt a Deed of Union as the basic constitutional document of the united church and a Model Deed on the trusts of which its property could be held.  It gave the annual Conference power to amend either document, but not so as to alter the church's statement of doctrine.  The form of the Model Deed assumed and perpetuated the separate existence of property trustees.  


4.  That introduces what may be a personal digression.  When one of us (JH) was involved in preparing for the grant of autonomy to the Methodist Church in the Caribbean and the Americas, he was concerned that the method until then used in autonomy schemes of having a Deed of Foundation as the primary instrument had something of the feel of attempting to pull oneself up by one's own bootlaces.  There was also no tradition in the West Indies of local trustees, separate from the governing meetings at each level; much property was held by a London-based corporate trustee and there was a desire that so far as possible that system be continued, but with a new central West Indian trust body.  It seemed to him that both concerns could be met by following the 1908 and 1929 example of using the local legislatures, if willing, to obtain suitable legislation.  Hence the (Antiguan) Methodist Church Ordinance, 1967, which authorised the establishment of the new church at a Foundation Conference and created the MCCA Trust Corporation.


5.  On his return in 1966 he wrote an article for the Epworth Review (or its predecessor, possibly under a different title) on constitutional reform.  He no longer has a copy of the published version, but the first draft contains in substance what appeared.  The closing section argued for unification of responsibility in a single body, at each level, for property matters as well as all other aspects of the life of the church, but concluded that it could not be achieved without parliamentary legislation.

6.  Whether or not anyone read that article, or if so took any notice of the final suggestion, the subject of unified responsibility did soon reach the Conference, and shortly afterwards that of central vesting, although it was not for some time accepted that legislation would be necessary.  In 1967 the working party which paved the way for the major restructuring exercises of the next seven years reported.  Among its resolutions, adopted by the Conference,was the following:

That Conference requests the General Purposes and Policy Committee to appoint an ad hoc committee to examine the following commendations, namely -

(i)   That Trustees be appointed by the Quarterly Meeting on the nomination of the Church Council;

ii)   That Trustees be appointed for a term of years (subject to reappointment);

iii) That the functions and powers of Trustees be reconsidered,

and  propose such changes in the Model Deed as may implement all or any of them.

7.  In view of the legal issues involved the committee sought the view of the Law and Polity Committee, which reported in 1968 that none of the changes involved could take place without an alteration in the Model Deed. and recommended that the General Purposes and Policy Committee should appoint a committee which would report to the Conference of 1969.  The Conference of 1968 directed that it should also consider two proposals for central vesting  which had reached it, one of which raised the topic of custodian trusteeship.  The Conference adopted the following resolutions, moved by the  General Purposes and Policy Committee;

1.  That the legal title to all Methodist Trust properties be vested in the Trustees for Methodist Church Purposes as Custodian Trustees to hold on behalf of the designated local Church Council.

2.  That the powers and functions at present vested in the Trustees shall thereafter  be   exercisable by the Church Council through the Property Management Committee to which, ab initio, should be appointed ail who were Trustees at the time of such vesting provided that they are members of a Society within the Circuit in which the property is situated, and that they signify in writing their wish to be so appointed, and that such members may in future be appointed to the Property Management Committee.

3.  That the necessary legal steps to implement these recommendations be initiated.

8.  The 1970 Agenda simply contains, in the report of the Law and Polity Committee an unexplained and unargued “Recommendation” reading:

New Model Deed.  The Committee resolved to recommend to the Conference that the Chapel Committee be directed to prepare a revision of the Model Deed for submission to the Conference in due course.

That recommendation was approved.  

9.  In 1971 there was a brief interim report from the Chapel Committee, still in terms of a revision of the Model Deed; the only hint of what was to come being the phrase “In the absence of a private Act ….”.   Mr Chester Barratt, the Conference solicitor,and counsel had been consulted, and counsel's written opinion was awaited.  

10.  In 1972 “several consultations” with counsel were reported.  Among a number of amendments under consideration the most fundamental were (i) central vesting of model deed property in custodian trustees and (ii) (possibly) the removal of the inability to amend the doctrinal provisions in the Deed of Union.  Counsel had advised that these two changes, in particular, could be achieved only by parliamentary legislation, and the committee sought and obtained conference authority to take steps, “if necessary by statute”, to secure the suggested revision.  It was to act in consultation with Law and Polity, Faith and Order and General Purposes.

11.  The committee's report in the 1973 agenda contains its considered statement of the main purposes of the proposed legislation, in two categories:

(a)  Implementation of decisions already taken by the Conference;

(i) central vesting of Methodist trust property;  



(ii) the Church Council to be the managing trustees of local property;



(iii) use of model deed property for wider purposes; 



(iv) ability in proper cases to transfer trust property for less than the best price.  


(b)  Further purposes. There are a number, but some  simply preserved existing 



situations which might otherwise have been altered by central vesting, and others 

are purely technical, or were not in the event pursued.  The important one is “to 


seek freedom from [the provisions] which preclude the Conference from revising 

the doctrinal standards of the Methodist Church”. 

12.  That was approved by the Conference, with the important addition, included (as we both well remember) at the instance of Mr Chester Barratt, of the words “The Committee in consultation [etc] be authorised to prepare as part of the Bill for submission to the Conference of 1974 a definition of the Purposes and Objects of the Methodist Church”.  This addition led to what is now Section 4 of the Act.

13.  Originally, however, clause 4 of the Bill included a sub-clause (2) which read:

The Conference may by deferred special resolution if the doctrinal standards are thereby affected but otherwise by special resolution - 

(a) declare any charitable purpose whatsoever (whether or not the advancement for such purpose shall tend to advance the Christian Faith) to be an additional purpose of the Methodist Church; 

(b) vary or revoke any such declaration.

14.  One of us (DLJ) recollects that the essence of this sub-clause was actively encouraged by the then Chief Charity Commissioner, Mr W.E.A.Lewis, at a meeting he had with Mr Chester Barratt in late 1973 at which another Commissioner, Mr R.S.Morgan (who was less enthused by this notion) and DLJ were present. Had this sub-clause been enacted it is arguable that it would have enabled Conference to declare, for example, that use of Methodist Church premises by other faiths be an additional purpose of the Church - a facility called for in memorials to the  Conference which had prompted the inclusion of the sub-clause in the draft.

15.  By the Conference of 1974 a draft Bill was ready for approval.  In consultation with Counsel a number of provisions had been added.  Most of them deal with technical matters, and in particular with consequences of the fact that this Act would repeal and replace the 1929 Act, but six are of more general interest.  Clause (now section) 6 gives power to unite with other churches.  Section 21 deals with legal proceedings by or against the Methodist Church, which as an unincorporated association cannot itself conveniently be a party, and in particular provides that they can be brought by or against the President.  In view of our propensity to periodical restructurings section 24 has proved very useful.  It provides, in effect, that if the Conference declares that  a new body or office corresponds to an abolished body or office references in statutes and other documents to the abolished body or office shall take effect as if to the corresponding new body or office.     


16.  The fourth innovation, section 15, requires a little more attention.  It was intended to address the problem that gifts by will to a local church or circuit by name might fail because of closure, a change of name, a division or an amalgamation, and provides that such gifts shall vest in the Trustees for Methodist Church Purposes on the Model Trusts, at the disposal of (now) the Methodist Council, the expectation  being that as nearly as possible the intention of the testator will be fulfilled.  It achieved that object, and there have been a considerable number of occasions when the existence of section 15 has saved gifts for the benefit of the Methodist Church which would otherwise have failed, but unfortunately it was framed so widely by the draftsman that on later legal advice it has been held to apply to all bequests to local churches and circuits, even when (as in the vast majority of cases) the intended recipient still exists by the same name.  That advice came as a surprise to the Trustees for Methodist Church Purposes, but they were of course required to follow it, despite the fact that it has created unintended complications in the administration of some estates, and the transmutation into model trust property of a great deal of money which testators probably intended to give to the general funds of the body in question.       

17.  Those first four innovations were substantive provisions, directed to specific outcomes.  The other two are not quite so clear cut.  The fifth was the introduction into the Model Trusts of power for the Conference to make Standing Orders governing the exercise by managing trustees of their powers and duties.  That may have been seen as just an obvious piece of administrative machinery, but the consequence was that compliance with such Standing Orders became not only a matter of Methodist discipline but of trust law, which had not until then been the case.  Under the Model Deed any Standing Orders about property (and there were some) were potentially weaker than that in one or more of three respects.  The first was that they were not binding on trustees who were not church members.  The second was that, for members, they could be enforced only by Methodist disciplinary proceedings.  The third was the legal principle that in case of a conflict between the trusts of the Model Deed and Standing Orders the former would prevail, which raised the difficult question (so far as we know never authoritatively resolved) whether trustees, although members, could use that principle to justify making decisions contrary to the requirements of Standing Orders on the ground that they had a duty as trustees to exercise their own judgment as to what best furthered the purposes of the trust.  


18.  The sixth innovation was one of form, and it is not clear whether one important potential consequence was foreseen or intended.  The change in question was that instead of authorising, as in 1929, the preparation of a Model Deed, which trustees could adopt, the Act itself contained, in a schedule, the “Model Trusts” which were to apply to all former model deed property vested in the custodian trustees.  (It is an interesting linguistic sideline that the word “model” was retained, although these were now more properly reference trusts.)  That change itself was no doubt considered inevitable; vesting in the custodian trustees was to be immediate and automatic,and the trusts on which they were to hold needed to be in place at the same moment; the obvious course was to declare them in the same instrument and by the same authority.


19.  It seems to have been thought equally obvious that the Conference should have power to amend the Model Trusts,as it had the Model Deed, and indeed the new system would otherwise have been unworkable, but one important consequence must apparently be that amendments have statutory force.  The implications of that have not been fully explored, but in reliance on it the Conference, in adopting the additional paragraph 21A of the Model Trusts, which empowers TMCP and others to take proceedings for the enforcement of the Model Trusts, provided that such powers can be exercised “without the concurrence of any other person or body”, contrary to the general rule of law that the Attorney General is a necessary party to any charity proceedings, and it remains to be seen whether the courts hold that to be effective..   


20.  The Conference of 1974 adopted as provisional legislation, and the Conference of 1975 confirmed, a resolution approving the draft Bill, authorising its submission to Parliament, and giving power to named officers to accept amendments made in Parliament.  27 Synods had approved without qualification.  The Isle of Man and Channel Islands Synods had approved “with appropriate reference to the legal distinctions obtaining within their respective jurisdictions”. Two Synods had approved with minor reservations.  One had approved, with the   exception of the clauses on doctrine.   

21.  The Bill was then presented to Parliament, and went through the usual stages of a Private Bill in both Houses, which more closely resemble legal proceedings than the more familiar process of public legislation.  In particular the proceedings in committee are conducted by counsel for the promoters and for any objectors, who call and cross-examine witnesses.  Such Bills can be introduced in either House, and this one started in the Lords.

22.  Just three weeks before the Bill was to be considered there in committee Mr R.S.Morgan wrote on 11 February 1976 to the Treasury Solicitor with the Charity Commissioners' official views on it.  In relation to clause 4(2) (see paragraph 13 above) he wrote:

It would enable Conference to divert property given for the religious charitable purposes of the Methodist Church to a purpose which might have nothing to do with the present activities of the Church or with the involvement of the Methodist faith or which might even advance a non-Christian religion or be a secular purpose.  In our view this is going too far. It is a power far greater than that enjoyed by the High Court and the Commissioners and goes far wider than the cy pres doctrine.  In our view it is wrong that Conference should have such a wide power to break trust with those who have given property into their care and control on trust.

23.  The Treasury Solicitor sent a copy of that letter to our lawyers, writing:

I must say I entirely agree with their observations upon Clause 4(2).  If your clients insist on retaining that clause I will certainly advise the Attorney General to report adversely against it.  

In those circumstances the Conference officers responsible for promoting the Bill reluctantly decided, on advice, that sub-clause (2) should be withdrawn.

24.  Objections to the Bill in Parliament came for the most part from within Methodism and centred chiefly on the power to amend doctrine.  They were met by the insertion of a provision that confirmation of  such an amendment requires consultation “down to and including Local Church level”. 


25.  The Bill received the Royal Assent on 26 October 1976.  It was to come into operation on a date appointed by the President and notified in the Methodist Recorder.  The date appointed was 16 April 1977.


26.  The body of the Act is framed by reference to the law of England and Wales, but it extends also to Scotland, although not to Northern Ireland.  Provision is made in section 29(2) for adaptations necessary in Scotland.  The other jurisdictions within the home districts are the Channel Islands and the Isle of Man.  Provision is made in section 30 for extension to those territories by Order in Council.  That happened, with appropriate modifications, including the creation of separate custodian trustees, on 1 January 1983 for the Isle of Man, on 1 September 1986 for Jersey and on 5 October 1987 for the bailiwick of Guernsey, which includes Alderney and Sark.

27.  A summary of the Act reveals how it gives effect to the aims of the Conference.  After preliminaries in sections 1 and 2, section 3 provides that the constitution and doctrine of the Methodist Church shall be as set out in the Deed of Union (with power to amend in section 5), and makes the Conference the final authority within the Church on doctrine.  Section 4 sets out the purposes of the Church.  Section 6 gives power to unite with other churches.  Sections 7 to 17 provide for central vesting of model deed and MIH property and chairmen's houses, and for the consequences of that, including provision for all such property to be held on new Model Trusts, set out in a schedule to the Act.  Sections 21, 24, 29 and 30 have already been described.  The remaining sections are technical. 

28.  As former overseas districts which have become autonomous conferences since Methodist Union have invariably adopted our statement of doctrine and our provisions about its amendability as they stood at the date of autonomy an uncovenanted consequence of our legislative history is that those which became autonomous before 16 April 1977 can still not amend doctrine (unless the law of their own country produces some other consequence), whereas those becoming autonomous since then can do so.     

D. Lynn John

John Hicks

24 October 2012

Amended 18.2.13

** Following the initial publication of this paper we have received the following communication from Mr Antony Hollinghurst who has been suggested to us that the use of parliamentary legislation was to avoid the pitfall encountered by the Free Church of Scotland when, in 1900, it united with the United Presbyterian Church of Scotland to form the United Free Church of Scotland.

 

A dissenting minority (the "Wee Frees") issued a summons claiming that, by adopting new standards of doctrine, the majority had violated the terms of the trusts on which the Free Church of Scotland properties were held.   The case (Bannatyne v Overtoun) went to the House of Lords, which held that the Wee Frees were the continuing Free Church of Scotland and were entitled to all of its property. The Wee Frees had insufficient people to make use of all the property; leaving large numbers of locked and empty churches and manses.  As a consequence, former majority Free Church ministers were left without homes and congregations without churches.  A convocation of the United Free Church of Scotland sought the intervention of Parliament.

 

A parliamentary commission concluded that the Wee Frees were unable to carry out the purposes of many of the trusts, which, under the ruling of the House of Lords, was a condition of their holding the property. The Churches (Scotland) Act 1905 allocated to the United Free Church of Scotland, those properties for which the Wee Frees were unable to carry out the trust purposes. 

